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24 February 2021 
 
Dear Gillian, 
 
The Storage of Carbon Dioxide (Amendment) (EU Exit) Regulations 2021 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
proposals by the Scottish Ministers to consent to the making of UK secondary legislation 
affecting devolved areas arising from EU Exit. 
 
That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 04 November 2020 and 
replaced the previous protocol that was put in place in 2018. 
 
I attach a Type 1 notification (Annex A) which sets out the details of the SI which the UK 

Government propose to make and the reasons why I am content that Scottish devolved 
matters are to be included in this SI. Please note, we are yet to have sight of the final SI and 
it is not available in the public domain at this stage. We will, in accordance with the protocol, 
advise you when the final SI is laid and advise you as to whether the final SI is in keeping 
with the terms of this notification.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
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The SI will be laid for sifting on the 30 June 2021, the Parliament will have 28 days to 
consider the notification. As you will be aware, the Scottish Parliament is scheduled to enter 
its pre-election period on 25 March 2021. I’m sure you’ll share my disappointment that the 
UK Government, while aware of this approaching date, has been unable to inform the 
Scottish Government of this draft SI in a more timely manner.  
 
Given the approaching pre-election period, I look forward to hearing from you by 24 March 
2021. 
 

 
 

 
Paul Wheelhouse 
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ANNEX B  -   The Storage of Carbon Dioxide (Amendment) (EU Exit) Regulations 2021 

 

NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Storage of Carbon Dioxide (Amendment) (EU Exit) Regulations 2021 
 
Is the notification Type 1 or Type 2 
 

 This is a type 1 notification. 
 
Details of the provisions that Scottish Ministers are being asked to consent to.  
 

 The Storage of Carbon Dioxide (Amendment) (EU Exit) Regulations 2021 is a negative 
SI amending The Storage of Carbon Dioxide (Licensing etc.) Regulations 2010. 

 

 The UK Government has confirmed that the purpose of the amendment is to address 
failures of retained EU law to operate effectively (in relation to the storage of carbon 
dioxide) and other deficiencies, whilst amending the definition of climate change 
legislation. 

 
Summary of the proposals  
 

 It is the UK Government’s stated ambition to establish carbon capture, usage and 
storage (CCUS) in two industrial sites by the mid-2020s and a further two by 2030, as 
part of our ambition to capture and store 10 mega tonnes of CO2, per year, by 2030. 
Pursuant to this ambition, it is necessary to ensure the regulatory regime for 
geological storage of carbon dioxide remains functional following the United 
Kingdom’s withdrawal from the EU. 
 

 The EU CCS Directive establishes a legal framework for the environmentally safe 
geological storage of carbon dioxide. It covers all carbon dioxide storage in geological 
formations in the EU and the entire lifetime of storage sites. This instrument amends 
two Regulations forming part of UK’s implementation of the CCS Directive. 
 

 These Regulations make amendments using powers conferred by section 8(1) of, and 
paragraph 21 of Schedule 7 to, the European Union (Withdrawal) Act 2018 (c.16) in 
order to address failures of retained EU law to operate effectively and other 
deficiencies (in particular, under sections 8(2)(c) and (d)). 
 

 Regulations 3 and 9 amend the definition of climate change legislation. This definition 
is used to place obligations on the Oil and Gas Authority for a storage site with regards 
to storage permit revocation and post-closure of a storage site, and similar obligations 
for the appropriate Minister when a licence is terminated.  
 

 Regulations 4-6 and 8 change references in the amended legislation from “exit day” 
to “IP completion day”.   



 
 

 Without this instrument, the UK licensing regime for geological storage of carbon 
dioxide will cease to function adequately. The changes being made by this instrument 
will provide further clarity on licensing of geological storage of carbon dioxide and 
responsibility for the relevant climate change legislation after closure of a site or 
termination of licence. 

 
Does the SI relate to a common framework or other scheme? 
 

 N/A 
 
Summary of stakeholder engagement/consultation 
 

 N/A 
 
Summary of other impact assessments 
 

 N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers’ legislation 
 

 Scottish Government legal and policy officials have discussed the draft SI prepared by 
the UK Government and have agreed in principle the approach adopted and have 
considered the changes proposed and see no issue with these being implemented by 
the UK Government as proposed.  Legal officials have confirmed that they had no 
comments to make about the draft SI as it pertains to Scotland. 

 
Intended laying date (if known) of instruments likely to arise 
 

 The UK Government intend to lay for sifting on  30 June 2021. 
 

 Parliament is asked to consider this before the pre-election period from 25 March 
2021. 
 

If the Scottish Parliament does not have 28 days to scrutinise Scottish Ministers’ proposal 
to consent, why not? 
 

 N/A 

  
Information about any time dependency associated with the proposal 
 

 Parliament is asked to consider this before the pre-election period from 25 March 
2021. 

 
Are there any broader governance issues in relation to this proposal, and how will these be 
regulated and monitored post-withdrawal? 



 

 

 N/A 
 
Any significant financial implications? 
 

 None identified.  
 
 

 



SI NOTIFICATION: SUMMARY 
 
 

Title of Instrument  

The Storage of Carbon Dioxide (Amendment) (EU Exit) Regulations 2021 

Proposed laying date at Westminster 

30 June 2021 

Date by which Committee has been asked to respond 

24 March 2021 

Power(s) under which SI is to be made 

Powers conferred by section 8(1) of, and paragraph 21 of Schedule 7 to, the European Union 
(Withdrawal) Act 2018( ). 

Categorisation under SI Protocol 

Type 1 

Purpose  

The EU CCS Directive establishes a legal framework for the environmentally safe geological storage 
of carbon dioxide. It covers all carbon dioxide storage in geological formations in the EU and the 
entire lifetime of storage sites. This instrument amends two Regulations forming part of UK’s 
implementation of the CCS Directive. 

 
These Regulations make amendments using powers conferred by section 8(1) of, and paragraph 21 
of Schedule 7 to, the European Union (Withdrawal) Act 2018 (c.16) in order to address failures of 
retained EU law to operate effectively and other deficiencies (in particular, under sections 8(2)(c) 
and (d)). 

 
Regulations 3 and 9 amend the definition of climate change legislation. This definition is used to 
place obligations on the Oil and Gas Authority for a storage site with regards to storage permit 
revocation and post-closure of a storage site, and similar obligations for the appropriate Minister 
when a licence is terminated.  

 
Regulations 4-6 and 8 change references in the amended legislation from “exit day” to “IP 
completion day”.   
 

Other information 

Parliament is asked to consider this before the pre-election period from 25 March 2021. 
 

SG Policy contact:  

Annabel Hamid – 07956460014 (CCUS Policy) 
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